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A. Introduction

B. The Legal Regime
C. Constructive Dismissal and its Application to 

Executives
D. Traditional Sources of Employment Rights and 

Remedies

E. Grievances, Adjudication, Deployment
F. Human Rights Claims and Harassment

Unwanted Job Changes and 
Harassment in the Workplace 
Outline 
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G. Legal framework for dealing with harassment in 
the workplace

H. Treasury Board Policy
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J. Consequences of a disciplinary nature
K. Reality of the complaint process

L. Surviving a harassment complaint
E. Effective Dispute Resolution Strategies

Unwanted Job Changes and 
Harassment in the Workplace 
Outline
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Be L ike a Duck

On the Surface:

Remain Calm 
Cool and 
Collected
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Be L ike a Duck

Underneath:

Paddle Like Nobody’s Business



7

Unwanted Job Changes 
The Legal Regime

Key difference from private sector

“at pleasure”

Displaces the common law obligation to give 
reasonable notice of termination 
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Unwanted Job Changes 
The Legal Regime

Other Key Differences
• Employment in the Public Service is 

governed largely by statute, regulations 
and policies

• Leaves little room for private contractual 
agreements

• Employment rights governed more by 
administrative law than contract law
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Unwanted Job Changes 
The Legal Regime

Affects the application of the common law, 
where a public servant must go to get a remedy 
and the extent to which a remedy is even 
available in the case of workplace conflict
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Unwanted Job Changes 
The Legal Regime

• Law is unclear whether bad faith assignment of 
duties and reclassification will be illegal and 
subject to challenge before the Courts

• Guenettev. Canada (Ontario Court of Appeal)

• Supreme Court to decide issue (perhaps) in 
Vaughan v. Canada (Federal Court of Appeal) 
being appealed to SCC.
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Unwanted Job Changes 
Constructive Dismissal

“…where an employer unilaterally makes a 
fundamental or substantial change to an employee’s 
contract of employment…the employer is committing 
a fundamental breach of the contract that results in its 
termination and entitles the employee to consider 
himself or herself constructively dismissed…”(Farber 
v. Royal Trust SCC)
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Unwanted Job Changes 
Traditional Sources of Employment 
Rights and Remedies

Contract

• Secondment Agreements
• Interchange Agreements

• Agreements made with Separate Employer (Part 
I Schedule II of PSSRA)

• Letters of Appointment
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Unwanted Job Changes 
Grievance & Adjudication and 
Bill C-25

Will become much more important with the Public 
Service Modernization Act

• Passed late 2003
• Repeals PSSRA and replace it with Public Service

Labour Relations Act
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Unwanted Job Changes 
Grievance & Adjudication and 
Bill C-25

Public Service Modernization Act

• Cannot sue for any matter regarding terms and 
conditions of employment if the matter can be 
grieved
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Unwanted Job Changes 
Grievance & Adjudication and 
Bill C-25

Unclear whether still possible to file actions for

• negligence;
• negligent misrepresentations;

• unlawful interference with economic interests;
• intentional infliction of mental suffering; or

• abuse of authority



16

Unwanted Job Changes 
Grievance & Adjudication

Public Service Modernization Act

• S. 236(1): “The right of an employee to seek 
redress by way of grievancegrievance for any dispute 
relating to his or her terms or conditions of 
employment is in lieu of any right of actionin lieu of any right of action
that the employee may have in relation to any 
act or omission giving rise to the dispute.”
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Unwanted Job Changes Limitation 
Period 

• Limitation Act imposes various deadlines to 
file claims
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Unwanted Job Changes Disguised 
Discipline

• A camouflage to deprive a person of a protection 
given by statute is hardly tolerable

• Attorney General of Canada v. Penner (FCC)
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Unwanted Job Changes Disguised 
Discipline

• Not likely easy to prove
• E.g. Reorganization

• “ If the reorganization that results in the 
abolishment is not challenged and/or a de facto 
abolishment of positions occurs, it is hard to 
imagine how the resulting lay-offs can have been 
effected”

• Canada (TB) v. Rinaldi (FCC)
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Unwanted Job Changes 
Deployment

• Challenge to deployment

• Deployment must be consensual 34.2 (3) PSEA
• But: TBS policy - it is automatically a term of

EX4, EX5 employment that they have already 
consented to deployment as a component of their 
terms and conditions of employment.
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Unwanted Job Changes 
Search for Reasonable Alternative 
Positions

Federal Court jurisprudence:

• when looking at an employee who is unable to 
satisfy the requirements of the position, the 
department has an obligation to conduct a 
reasonable search for alternate employment before 
taking any action to terminate.  PSSRB has 
jurisdiction to investigate.
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Unwanted Job Changes 
Reasonable Alternatives

• Applies to required qualifications and attributes 
for the position.  Would apply to security 
clearance, arguably language competencies, etc…

• Obligation is in addition to the EETP
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Unwanted Job Changes 
Human Rights Claims

Canadian Human Rights Act

• May file complaint with Canadian Human 
Rights Commission if demotion is 
discriminatory or related to a pattern of 
harassment on a prohibited ground of 
discrimination
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Unwanted Job Changes 
Human Rights Claims

As soon as New Act comes into force, can also 
grieve and probably have to.
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Unwanted Job Changes 
Human Rights Claims

Canadian Human Rights Act

• Prohibited grounds include:

• Race, national or ethnic origin, colour, 
religion, age, sex, sexual orientation, 
marital status, family status, disability and 
conviction for which a pardon has been 
granted.
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Unwanted Job Changes 
Human Rights Claims

• Protection against age discrimination is 
limited to “normal age of retirement”
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Unwanted Job Changes 
Human Rights Claims

Remedies

• S. 53(2)
• Possibility of reinstatement to former group 

and level
• Monetary Damages flowing from harassment 

or discrimination

• Active measures to prevent future 
discriminatory practices
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Unwanted Job Changes 
Human Rights Claims

Remedies
• Compensation for wages lost and expenses 

incurred
• Compensation of not > $20,000 for pain and 

suffering
• Special compensation of not > $20,000 if 

discrimination engaged in willfully and 
recklessly

• Interest
• Legal costs where appropriate
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Unwanted Job Changes 
Human Rights Claims

• Limitation Period

• Canadian Human Rights Act

• 1 year (s.41(1)(e))
• not easy to extend



30

Legal Framework

• Harassment is not a formal legal concept 
developed by the courts. 

Harassment in the Workplace
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Legal Framework

• Courts do not uphold claims or submissions 
based solely on harassment. 

• Claims must be linked to a tort. 

Harassment in the Workplace
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Legal Framework

Examples of other torts include:
• abuse of process

• nervous shock resulting from a deliberate act
• undue interference in labour relations

Harassment in the Workplace
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Legal Framework

Actions for damages are rare, but admissible

• Boothman v. Canada
• Steevesv. Canada
• Clark v. Canada

Harassment in the Workplace 
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Legal Framework

Human Rights

• Harassment may constitute a form of 
discrimination under one of the enumerated 
grounds

• The Human Rights Commission has authority to 
investigate, appoint a tribunal and hold a formal 
hearing

Harassment in the Workplace 
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Legal Framework

Human Rights

• As a general rule, the courts do not hear a case 
which can be dealt with by the Human Rights 
Commission [Bhadauria (SCC)]

• However, there are exceptions

Harassment in the Workplace 
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Legal Framework

Human Rights

• The Marinaki decision illustrates the difficulty of 
prejudging the outcome of a case

• It is often a question of perception and subjective 
interpretation.

Harassment in the Workplace 
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Treasury Board Policy

• Recently amended 

• Objectives:
• prevent harassment in the workplace

• settle disputes rapidly

Harassment in the Workplace 
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Treasury Board Policy

• Stipulates that harassment in the workplace is 
unacceptable and intolerable

• Applies to all Public Service employees (PSSRA, 
Schedule I, Part 1)

• May be used or applied elsewhere

Harassment in the Workplace 
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Treasury Board Policy

• Harassment: any improper behaviour by a person 
employed in the Public Service that is directed at 
and is offensive to any employee of the Public 
Service

• The person knew or ought reasonably to have 
known that such a behaviour would be 
unwelcome or offensive

Harassment in the workplace 
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Treasury Board Policy

• Any conduct, comment or display that demeans, 
belittles or causes personal humiliation or 
embarrassment to an employee

• Any kind of intimidation or threat

Harassment in the workplace 
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Treasury Board Policy

• Harassment also includes any action within the 
meaning of the Canadian Human Rights Act

• It does not define abuse of authority, but applies 
to most cases which previously fell within the 
definition.

Harassment in the workplace
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Complaint Process

Speedy resolution of the matter
• Settle the matter before a complaint is filed

• Report the uneasiness as soon as possible
• The offended party should report the matter to 

his or her manager

Harassment in the workplace 
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Complaint Process

Speedy resolution of the matter

• Management must do all it can to: 
• resolve the matter

• end the harassment as soon as
possible

Harassment in the workplace 
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Complaint Process – Formal Process

Step 1 – Filing of the complaint

• The complainant files a complaint with the 
delegated manager

• Complaints must be filed within oneyear

• The complaint must be precise

Harassment in the workplace 
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Complaint Process
Step 2  – Evaluation and acknowledgement of the 

complaint
• Unfounded complaints are rejected

• The manager advises the person implicated as 
well as the specifics of the complaint

• If the criteria are not adhered to, the manager 
will inform the complainant

Harassment in the workplace 
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Complaint Process
Step 3 – Examination of the complaint
• The manager examines the allegations

• If there are no grounds for harassment, the 
manager will refer the complainant to other 
appropriate redress mechanisms

• If there may begrounds for the alleged 
harassment, the manager will determine the 
means of resolving the matter and act 
accordingly. 

Harassment in the Workplace 
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Complaint Process

Step 4 – Mediation

• If the complaint is not settled, the manager must 
propose mediation

• The parties must agree to it

• The manager calls on mediation services

Harassment in the Workplace 
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Complaint Process
Step 5 – Investigation

• The manager launches an investigation and 
advises the parties involved

• The investigator must meet the criteria outlined 
in the Skill Profile regarding
• procedural fairness principles

• the assigned mandate

Harassment in the Workplace 
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Complaint Process

Step 6 – Decision

• The manager informs both parties of the outcome 
of the investigation

• The manager sees to it that disciplinary measures 
are taken where necessary

Harassment in the Workplace 
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Complaint Process

Problems
• Given that the courts and tribunals rarely settle 

these complaints, the outcome of internal 
investigations is hardly consistent. 

• Investigators have guidelines to follow, but may 
depart from them and influence both the process 
and the outcome.

Harassment in the Workplace 
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Complaint Process

Problems
• Uncertainty – The absence of standard 

approaches with respect to process and reasoning 
make it difficult to predict the outcome of an 
investigation. 

• Subjectivity – Perceptions, points of view and 
nuances have a significant impact on the the 
outcome of investigations. 

Harassment in the Workplace 
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Complaint Process
Problems
• Consistency – In the absence of consistent 

investigation criteria and standards, the quality of 
the process and the outcome may vary from one 
investigator to another.

• Consequences – Given the nature of a harassment 
complaint, even a frivolous complaint may have 
serious  consequences on the reputation and career 
of the person implicated.

Harassment in the Workplace 
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Complaint Process
Problems
• Strategic complaints – These are often filed with other 

objectives in mind or in response to another complaint 
or action introduced by a manager or a subordinate. 

• Timeliness – Becauseharassment cases are complex
and for a number of other reasons, the investigation 
and report take time, often making settlement 
difficult.

Harassment in the Workplace 
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Consequences of a disciplinary nature

• The person implicated may file a grievance. 
• The Public ServiceLabour Relations Board may 

be able to settle the dispute.
• Formal discipline is sometimes a positive 

development for the person concerned. 

Harassment in the Workplace 
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Consequences of a disciplinary nature

• A formal hearing may be held to determine 
whether a disciplinary measure is justified.

• Sworn testimony
• Cross-examination of witnesses 
• The complainant is informed of the case 

against him / her

Harassment in the Workplace 
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Consequences of a disciplinary nature

• Often, managers who have been fired are 
exonerated by the adjudicator. 

Harassment in the Workplace 
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Informal or disguised disciplinary action 

• It is possible to file a grievance with the Deputy 
Minister, but management may feel obliged to adopt 
the report’s recommendations. 

• It can sometimes bedemonstrated that the 
investigator’s report is so flawed that it should be 
ignored.

Harassment in the Workplace 
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Informal or disguised disciplinary action

• Thegrievor cannot not refer a grievance under 
the PSSRA to adjudication

• “The employee is left twisting in the wind, his or 
her reputation in taters, while the Department 
tries to look for another suitable position or 
negotiates a severance package.”

Harassment in the Workplace 



59

Informal or disguised disciplinary action

• One may be able to allegedisguised discipline.

• Other legal recourse are available (defamation 
suit, etc.)

Harassment in the Workplace 



60

Case law:

Armstrong v. Treasury Board

Bédirian v. Treasury Board

De Lisa v. Treasury Board

Harassment in the Workplace 
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Case law: 

Gale vs. Treasury Board

Katchin vs. Canadian Food Inspection Agency

Nowen vs. Treasury Board

Harassment in the Workplace 
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Complaint process

The reality

Harassment in the Workplace 
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Ten steps to surviving a complaint

1.  Take the issue seriously
• Take every formal complaint seriously and do 

not quietly assume the “ truth will finally 
triumph”.

Harassment in the Workplace 
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Ten steps to surviving a complaint

2.  Seek advice from a qualified professional
• Your lawyer or other representative must be 

well versed in administrative law and the 
federal public service employment regime.

Harassment in the Workplace 
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Ten steps to surviving a complaint
3. Apply for a reimbursement 

• Apply for the reimbursement of your legal 
fees and expenses in accordance with the 
Treasury Board’s Indemnification of and 
Legal Assistance for Crown Servants Policy.

Harassment in the Workplace 
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Ten steps to surviving a complaint

4. Try to avoid an investigation
• Try and see whether the complaint can be 

resolved without an investigation and be sure 
it ison a  “without prejudice” basis. 

Harassment in the Workplace 
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Ten steps to surviving a complaint

5. Bewareof temporary solutions
• Resist all suggestions to take a paid leave 

during the investigation, except if ordered to 
do so.

Harassment in the Workplace 
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Ten steps to surviving a complaint

5. Bewareof temporary solutions
• Often, investigations last longer than 

expected. If you’ re away, not only are you 
unaware of what’s going on, people may also 
assume that you’ re guilty.

Harassment in the Workplace 
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Ten steps to surviving a complaint

6. Insist on having a say about the process
• Try to participate in the selection of an 

investigator. If management has the power to 
name the investigator, you should make sure 
that the person has appropriate experienceand 
qualifications.  

Harassment in the Workplace 
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Ten steps to surviving a complaint

7. Be aware of all the allegationsagainst you
• Insist on obtaining at the outset a detailed 

written account of all allegationsagainst you. 
If any relevant details are missing – time, 
dates or places where the harassment 
supposedly occurred – you should insist on 
having them.   

Harassment in the Workplace 
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Ten steps to surviving a complaint

7. Be aware of all the allegationsagainst you
• Insist on being questioned by the investigator 

after the person has had the chance to speak to 
the complainant and his or her witnesses.

Harassment in the Workplace 
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Ten steps to surviving a complaint

8. The investigator must be familiar with your 
defence

• You must insist that investigators question 

those who are willing to testify in your favour.

Harassment in the Workplace 
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Ten steps to surviving a complaint

9. Present a complete and structured response
• In most cases, to submit a full written 

response, complete with supporting 
documents, but only after receiving all the 
evidence.

Harassment in the Workplace 
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Ten steps to surviving a complaint

10. React promptly
• If an investigation proves unfair, if the 

conclusions are not justifiable or if the 
recommendations are not  acceptable, 
challenge the report before any action is taken. 
Be precise when pointing out the flaws or 
errors in the report. 

Harassment in the Workplace 
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Effective Dispute Resolution 
Strategies

• Document Your Concerns

• Identify the issues
• Making good use of legal advice

• Establish your objectives
• Mediation as an alternative

• Other considerations 
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Effective Dispute Resolution 
Strategies

• Document Your Concerns

• Personal Notes
• Typewritten: date, time

• Memos/e-mails
• Preserve electronic documents:

• Hard copy / back-up
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Effective Dispute Resolution 
Strategies

• Identify Your Issues

• Contract
• Human Rights

• Harassment
• Other wrongful conduct
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Effective Dispute Resolution 
Strategies

• Legal Advice

• Gather & organize documents
• Prepare chronology

• Formulate questions
• Discuss when to involve the lawyer/adviser



79

Effective Dispute Resolution 
Strategies

• Formulate your Objectives

• Career goals
• Short/long-term disability

• Pension
• Secondment / deployment / interchange

• Exit package
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Alternative Dispute 
Resolution/Mediation

• Federal Dispute Resolution Programs:

• Interdepartmental
• The Shared Mediators Program

• Program to share mediators in cases 
involving harassment and workplace 
conflict

• “Harassment:” within the Harassment 
Policy
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Alternative Dispute 
Resolution/Mediation

• Federal Dispute Resolution Programs:

• Interdepartmental
• The Shared Mediators Program

• Covers ANY type of workplace conflict
• Provides member departments with a 

pool of qualified mediators
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Effective Dispute Resolution 
Strategies

• Other Considerations

• Lawyer in the foreground/background
• Aggressive v. tactical, measured response

• Direct discussion with influential individual



83

Effective Dispute Resolution 
Strategies

• Other Considerations

• Access to Information
• Lawyer’s Letter

• Draft complaint, grievance or statement of 
claim
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Effective Dispute Resolution 
Strategies

• Other Considerations

• Identify scenarios: best case, minimum 
acceptable

• Re-evaluate while pursuing strategy
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